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Chapter 10 Socioeconomic Policies

SEcCTION 1 SwmALL, MINORITY-OWNED AND WOMAN-OWNED
BUSINESSES

1011 General

10.1.1.a

10.1.1.b

Publication 41, TL-8, July 12, 1995

Policy. It is Postal Service policy to encourage the participation of small,
minority-owned and woman-owned businesses in the USPS purchasing program

Definitions

1.

Small Business. A business, including an affiliate, that is independently
owned and operated, is not dominant in producing or performing the supplies
or services being purchased, and has no more than 500 employees, unless
a different size standard has been established by the Small Business
Administration (see 13 CFR 121, particularly for different size standards for
airline, railroad, and construction companies). For subcontracts of $50,000 or
less, a subcontractor having no more than 500 employees qualifies as a
small business without regard to other factors.

Affiliates. Businesses connected by the fact that one controls or has the
power to control the other, or a third party controls or has the power to
control both. Factors such as common ownership, common management,
and contractual relationships must be considered. Franchise agreements are
not considered evidence of affiliation if the franchisee has a right to profit in
proportion to its ownership and bears the risk of loss or failure.

Dominant. Being a controlling or major influence in a market in which a
number of businesses are primarily engaged. Factors such as business
volume; number of employees; financial resources; competitiveness;
ownership or control of materials, processes, patents, and license
agreements; facilities; sales territory; and nature of the business must be
considered.

Minority-owned business. A concern that is at least 51 percent owned by,
and whose management and daily business operations are controlled by,
one or more members of a socially and economically disadvantaged minority
group, namely U.S. citizens who are Black Americans, Hispanic Americans,
Native Americans, Asian-Pacific Americans, or Asian-Indian Americans.
(Native Americans are American Indians, Eskimos, Aleuts, and Native
Hawaiians. Asian-Pacific Americans are U.S. citizens whose origins are
Japanese, Chinese, Filipino, Viethamese, Korean, Samoan, Laotian,
Kampuchean, Taiwanese or in the U.S. Trust Territories of the Pacific
Islands. Asian-Indian Americans are U.S. citizens whose origins are in the
Indian subcontinent.)
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5.  Woman-owned business. A concern at least 51 percent of which is owned by
a woman (or women) who is a U.S. citizen, controls the firm by exercising
the power to make policy decisions, and operates the business by being
actively involved in day-to-day management.

6. Number of employees. Average employment (including domestic and foreign
affiliates), based on the number of people employed (whether full-time,
part-time, or temporary), during each pay period of the preceding 12 months,
or, if the business has been in existence less than 12 months, during each
pay period of its existence.

1012 Requirements
Contracting officers must:
10.1.2.a  Provide an opportunity for small, minority-owned and woman-owned businesses
to compete, by including them on mailing lists, allowing reasonable proposal
preparation time, and establishing realistic delivery schedules; and
10.1.2.b  Encourage prime contractors to subcontract with small businesses.
1013 |dentification of Sources
Market research (see 2.1.2) must be performed to identify small,
minority-owned and woman-owned businesses for solicitation mailing lists
and other source files. Contracting officers may also ask the Small Business
Administration and the Department of Commerce’s Minority Business
Development Agency to identify small, minority-owned and woman-owned
business sources for a specific procurement, and to provide information on
their qualifications and capabilities.
1014 Contracting with Minority-owned and
Woman-owned Businesses
To help minority-owned and woman-owned businesses enter and maintain
themselves in the marketplace, purchasing offices must establish procedures
to accomplish the following:
10.1.4.a Identification of Suitable Purchases. Contracting officers should review and
identify those requisitions suitable for competition among minority-owned and
woman-owned businesses. One indication that a requisition is suitable is
previous success in obtaining the supplies or services from minority-owned
businesses or woman-owned businesses. Selection of requisitions must be
consistent with purchasing objectives, and no quotas may be established.
10.1.4b  Postal Estimate. When a requisition is selected, the contracting officer must
establish a Postal Service price estimate, based on the price of the last
competitive purchase of identical supplies or services, adjusted for any known or
projected variation in the cost of labor and materials. If there has been no
competitive purchase, the estimate must be based on the lowest price that might
reasonably be expected from any efficient, experienced firm with proven
capability, without taking into account any factors unique to minority-owned and
woman-owned businesses.
244 Publication 41, TL-8, July 12, 1995
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10.1.4.c

Negotiation and Award. Contracting officers must solicit proposals from all
minority-owned and woman-owned businesses found to be capable of performing
the contract, using the procedures in 4.2 or 4.3. If only one minority-owned or
woman-owned business is known to be capable, the procedures in 4.4 apply. The
negotiated price may not exceed fair market value, taking into account the Postal
Service estimate and other methods of cost and price analysis (see 5.3.3).

1015 Subcontracting with Small, Minority-owned and
Woman-owned Businesses

10.1.5.a

10.1.5.b

10.1.5.c

10.1.5d

General. To realize the benefits of a board supply base, contracting officers must
require contractors to encourage the participation of small, minority-owned and
woman-owned businesses as subcontractors to the maximum extent consistent
with efficient contract performance. Small businesses are exempt from the
submission of formal subcontracting plans as required in Provision 10-1, Notice
of Small, Minority-owned and Woman-owned Subcontracting Requirements and
Clause 10-2, Small, Minority-owned and Woman-owned Subcontracting
Requirements.

Solicitation Provision. For contracts estimated to exceed $1,000,000 ($500,000
for construction), solicitations must include Provision 10-1, Notice of Small,
Minority-owned and Woman-owned Business Subcontracting Requirements.

Clauses

1. Clause 10-1, Participation of Small, Minority-owned and Woman-owned
Business, must be included in all contracts except purchases made using
simplified procedures (see 4.3) and contracts for professional services.

2. Contracts over $1,000,000 ($500,000 for construction) must include Clause
10-2, Small, Minority-owned and Woman-owned Business Subcontracting
Requirements.

Reports. Purchasing offices must compile and report, quarterly, on the number
and dollar value of subcontracts and purchase orders placed by postal
contractors with small, minority-owned and woman-owned businesses. Reports
are to be forwarded, through channel, to the department’s representative on the
Socioeconomic Committee.

SECTION 2 LABOR POLICIES

1021 Basic Labor Policies

Purchasing offices must:

10.2.1.a

10.2.1.b

10.2.1.c

Publication 41, TL-8, July 12, 1995

Maintain good relations with industry and labor so that Postal Service purchasing
requirements may be met without delay;

Be impartial in any dispute between contractor management and labor, and not
try to conciliate, mediate, or arbitrate a labor dispute;

Cooperate fully with the Department of Labor’s investigation and enforcement
activities; and
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10.2.1.d

Cooperate fully with federal and state agencies responsible for enforcing
requirements in such areas as safety, health and sanitation, work hours and
minimum wages, equal employment opportunity, and child and convict labor.

1022 Convict Labor

10.2.2.a

10.2.2.b

Policy. Under 39 U.S.C. 2201, the Postal Service may not contract for supplies to
be manufactured by convict labor, except for purchase from Federal Prison
Industries, Inc. (see 3.1.5). The Postal Service may purchase supplies from firms
employing persons on parole or probation under the conditions set forth in
Executive Order 11755, December 29, 1973, which the Postal Service has
elected to follow.

Clause. Except for purchases from Federal Prison Industries, Inc., all contracts
involving the employment of labor must contain Clause 10-3, Convict Labor.

1023 Contract Work Hours and Safety Standards Act

10.2.3.a

10.2.3.b

10.2.3.c

10.2.3.d

Requirement. The Contract Work Hours and Safety Standards Act (40 U.S.C.
327-333) requires that certain contracts contain a clause specifying that no
laborer or mechanic doing any work under the contract may be required or
permitted to work more than 40 hours in any workweek unless paid at least one
and one-half times the basic rate of pay for all overtime hours. A violation makes
the contractor liable for liquidated damages. Lease agreements, being subject to
Reorganization Plan No. 14 of 1950 under 39 U.S.C. 410(d), are subject to the
safety standards of the Act in addition to the overtime pay requirements.

Exemptions. The Secretary of Labor is responsible for enforcement of the Act
and may permit variations and exemptions from the Act’s requirements when
necessary in the public interest or to prevent injustice or undue hardship (29 CFR
5.14).

Clause. Clause 10-4, Contract Work Hours and Safety Standards Act —
Overtime Compensation, must be included in all contracts, lease agreements,
and ordering agreements that may involve the employment of laborers or
mechanics, except:

1. Construction contracts and lease agreements involving alterations or
improvements of $2,000 or less, and other contracts and lease agreements
of $2,500 or less;

2. Indefinite delivery contracts and ordering agreements, if the total amount of
all orders placed for one year after the effective date will not exceed the
limits in subparagraph c.1 above:

3. Contracts for supplies usually purchased in the open market or requiring
labor merely incidental to the sale;

4. Contracts for work subject solely to the Walsh-Healey Public Contracts Act
(see 10.2.5);

Contracts for transportation by land, air, or water; and

Any other contracts exempt under regulations of the Secretary of Labor (see
29 CFR 5.15).

Enforcement. Investigation and enforcement will be in accordance with 10.2.4.e.6
and 7.

Publication 41, TL-8, July 12, 1995
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1024 Construction Contracts and Lease Agreements

10.2.4.a

10.2.4.b

Publication 41, TL-8, July 12, 1995

Definitions

1.

Construction. Defined in 11.5.1.a. For purposes of this part 10.2.4, this
definition:

(@) Applies only if the work is performed at a specified work site, so that
wage rates can be determined for the locality;

(b) Does not apply to construction so closely related to research,
experiment, and development that it cannot be performed separately, or
is itself the subject of research, experiment, or development;

(c) Does not apply to manufacturing or furnishing equipment, components,
or other materials, except manufacturing or fabricating construction
materials and components on site by a construction contractor or
subcontractor under a contract that otherwise meets the definition; and

(d) Does not apply to contracts solely for dismantling, demolishing, or
removing improvements, unless further work that will result in the
construction, alteration, or repair of a building or work at that location is
contemplated.

Laborers and mechanics. People who work predominantly with their hands
or with construction tools and equipment. In this part, the term includes
working foremen, apprentices, trainees, helpers, watchmen, guards,
firefighters, fireguards, cooks, and storekeepers.

Work site. The place where a construction contract is performed, and
adjacent or nearby sites of job headquarters, storage yards, prefabrication or
assembly yards, quarries or borrow pits, batch plants, and similar facilities
set up to serve the contract operation exclusively. Transportation of
materials, equipment, or personnel to and from the construction site by
employees of construction contractors or subcontractors is included, but
transportation by common carriers, material suppliers, or manufacturers is
not.

Labor Standards for Construction

1.

Davis-Bacon Act. The Davis-Bacon Act (40 U.S.C. 276a et seq.) requires
that construction contracts over $2,000 contain a provision setting the
minimum wages to be paid to all classes of laborers and mechanics working
on the work site. Minimum wage rates are determined by the Secretary of
Labor on the basis of prevailing wage rates.

Copeland Act. The Copeland Anti-Kickback Act (18 U.S.C. 874 and 41
U.S.C. 276(c)) applies to any contract over $2,000 subject to the
Davis-Bacon Act. The Copeland Act makes it unlawful to force laborers or
mechanics to give up any part of their compensation except for permissible
deductions such as taxes and union dues.

Contract Work Hours and Safety Standards Act. The overtime pay
requirements of the Contract Work Hours and Safety Standards Act (see
10.2.3.a) apply to all construction contracts and lease agreements involving
the employment of laborers and mechanics in construction work, with the
exceptions described in 10.2.3.c.

Department of Labor Regulations. Regulations covering the administration
and enforcement of these laws are published by the Department of Labor in
29 CFR 3 and 5.
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5. Other Contracts Involving Construction. The labor standards and regulations
described in subparagraphs b.1 through b.4 above do not apply to contracts
for supplies, services, maintenance, research and development, or other
nonconstruction requirements, unless the contracts also involve construction.
The labor standards in this part apply whenever such a contract specifically
requires substantial construction work, or a substantial amount of
construction work will be necessary to meet the requirements, and the
construction work is performed separately from the rest of the contract work.
(“Substantial” refers to the type and quantity of construction, not merely its
total value in relation to the contract price.) The contract must specifically
identify the work covered by the labor standards.

10.2.4.c Labor Standards for Leases

1. Davis-Bacon Act. The Davis-Bacon Act requirements for minimum wages for
laborers and mechanics (see subparagraph b.1 above) apply to any lease of,
or agreement to lease, interior space netting more than 6,500 square feet.

2. Work Hours and Safety Standards

(@) The Contract Work Hours and Safety Standards Act requirements for
overtime pay apply to all leases except those described in 10.2.3.c. The
Act’s health and safety standards apply to all leases and agreements to
lease, regardless of building size or rental amount, that involve the
employment of laborers or mechanics in construction work.

(b) These requirements apply not only to laborers and mechanics employed
at the work site but to any laborers or mechanics working under the
contract, including subcontractors furnishing supplies or materials if the
work is performed directly on or adjacent to the work site or fabricated
specifically for the project.

10.2.4.d Clauses
1. Construction Contracts. Construction contracts over $2,000 must include:

(@) Clause 10-4, Contract Work Hours and Safety Standards Act —
Overtime Compensation; and

(b) Clause 10-5, Davis-Bacon Act.

2. Construction Contracts with States. If a construction contract over $2,000 is
with a state or a political subdivision of a state, the contract must include
Clause 10-6, Compliance by States with Labor Standards.

3. Leases

(@) All leases and agreements to lease involving construction work by
laborers or mechanics must contain Clause 10-7, Contract Work Hours
and Safety Standards Act — Safety Standards.

(b) All leases and agreements to lease involving more than $2,000 of
construction work by laborers or mechanics must contain Clause 10-4,
Contract Work Hours and Safety Standards Act — Overtime
Compensation.

(c) All leases and agreements to lease interior space netting more than
6,500 square feet and involving construction work over $2,000 must
include Clause 10-5, Davis-Bacon Act.

10.2.4.e  Administration and Enforcement

1. General. Contracting officers must make sure that contractors and lessors
are fully informed of the labor standards provisions in their contracts and
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their responsibilities under those provisions. Unless it is clear that the
contractor or lessor is already fully informed, the contractor or lessor must be
informed by conference or letter as soon as possible after the contract is
awarded.

Applicability. The following requirements apply to all contracts and leases
containing the clauses prescribed in paragraph d above.

Wage Determinations

@

(b)

(©)

(d)

(€

®

C)

(h)

@)

General Wage Determinations. Unlike project wage determinations,
general wage decisions do not expire, but are modified or superseded to
keep them current. They are available by subscription from the
Department of Labor. A general wage determination may be requested
for an area where none presently exists if a large number of contracts
for a specific type of construction are expected in that area.

Project Wage Determinations. If no general wage determination is
applicable to a project, the contracting officer must request a project
wage determination from the local Regional Administrator, Department
of Labor, using Standard Form 308, Request for Determination and
Response to Request.

Time for Making Requests. Whenever possible, the contracting officer
must request any needed wage determination in sufficient time to
receive it for inclusion in the solicitation, normally 30 days before the
date planned for issuance of the solicitation.

Incorporation by Amendment. If a wage determination cannot be
obtained before issuing the solicitation, it may be incorporated in the
solicitation by an amendment furnished to all offerors. If there is not
enough time to issue an amendment before proposals are due, and the
due date for proposals cannot be extended, the amendment must be a
subject of discussions (see 4.2.5.g) and included in the request for best
and final offers.

Limitations. Project wage determinations are effective for 120 days from
the date of the determination. If a project wage determination will expire
before a contract or lease agreement can be awarded, the contracting
officer must request a new determination in time for it to be included in a
solicitation amendment before proposals are due.

Extensions. The Department of Labor may extend the effective period of
a wage determination that expired after proposals were due but before
award. The request must be submitted to the Solicitor of Labor with a
finding by the vice president of Facilities, that the wage determination
expired unavoidably and an extension is necessary and proper in the
public interest to prevent injustice or undue hardship or to avoid serious
impairment in the conduct of Postal Service business.

Madifications. Any modification of a wage determination by the
Department of Labor must be made part of the contract or lease
agreement if received before award, using the procedures in (d) above.

Posting. The contracting officer must instruct the contractor to post a
copy of the wage determination in a prominent place at the work site
where it can easily be seen by the workers.

Additional Classifications. Any class of laborers or mechanics working
under the contract but not listed in the wage determination must be
classified or reclassified to conform to the wage determination.
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Whatever action is taken must be reported in the Department of Labor. If
there is any disagreement about the proper classification or
reclassification, the contracting officer must submit the question, with a
recommendation, to the Secretary of Labor for final determination.

Subcontracts. The contracting officer must obtain a list of all subcontracts,
with descriptions of the work to be done under each, to assist in the payroll
review required under subparagraph e.5 below.

Payrolls and Compliance Statements

@

(b)

©

Submissions. Contractors, or lessors, and subcontractors must submit
copies of weekly payrolls to the contracting officer within seven days
after the payroll payment dates. They must also submit weekly
compliance statements required by the Copeland Act regulations (see
29 CFR 3.3).

Examination. The contracting officer must examine the payrolls and
statements to make sure the contractors, lessors, and subcontractors
comply with contract, statutory, and regulatory requirements.

Retention. Payrolls and compliance statements must be retained for
three years from the contract completion date and produced to the
Department of Labor upon request.

Investigations

@

(b)

(©

The contracting officer must make whatever investigations are
necessary to ensure compliance with contract, statutory, and regulatory
requirements. Contracts of six months or less must be investigated
before final payment is made, if possible. Longer contracts and lease
agreements must be investigated as often as necessary to ensure
compliance. Investigations must include interviews with employees on a
sampling basis.

Special detailed investigations must be made when there are complaints
or other evidence of violations. Complaints must be given priority.

Written or oral statements made by an employee must be kept
confidential and may not be disclosed to the employer without the
employee’s consent.

Enforcement Reports

@

(b)

(©

If underpayments total less than $1,000, are not willful, and have been
made good to the employees, the contracting officer must submit a
factual summary report to the Department of Labor in accordance with
29 CFR 5.7(a)(1), unless the Department did not request any future
compliance investigation.

If underpayments total $1,000 or more or are willful, the contracting
officer must submit as soon as possible a detailed enforcement report to
the Secretary of Labor through the Inspection Service. The report must
include a statement of findings about the violations and information
about restitution, payment deductions, and contract terminations, as well
as the names and addresses of the workers, lessors, contractors, and
subcontractors concerned.

If there is substantial evidence that violations are willful and violate the
False Affidavits Act (18 U.S.C. 1001) or another criminal statute, the
matter must be referred to the Inspection Service, the Attorney General,
and the Secretary of Labor.

Publication 41, TL-8, July 12, 1995
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8. Semiannual Enforcement Reports. The VP, Facilities, must submit
semiannual reports to the Secretary of Labor on compliance with and
enforcement of labor standards and prevailing wage determinations. A copy
of each report must be furnished to the Inspection Service. Reports for the
period January 1-June 30 are due by July 31, and reports for the period July
1-December 31 are due by January 31.

9. Suspensions and Deductions of Contract Payments. If a contractor, lessor, or
subcontractor fails or refuses to pay all or any part of the wages due
workers, the contracting officer may suspend contract or rent payments in
amounts equal to the unpaid wages and liquidated damages that may be
due, until restitution has been made or deductions against payment vouchers
are made as provided in this paragraph. If failure or refusal to pay continues
or appears to be willful or there is failure or refusal to comply with other
contract, statutory, or regulatory requirements, the contracting officer may
suspend contract or rent payments until violations stop. If restitution is not
made within a reasonable time or before final payment under the contract or
lease agreement, the contracting officer must send the information service
center a report on Standard Form 1093, Schedule of Withholdings Under the
Davis-Bacon Act, and/or the Contract Work Hours and Safety Standards Act,
stating the amounts to be withheld for underpayment of wages and liquidated
damages. These amounts must be deducted from the payments made to the
contractor or lessor and disposed of in accordance with the contracting
officer’s instructions.

10. Restitution. Contractors, lessors, or subcontractors may make restitution of
amounts due workers at any time. If wages were underpaid, the contracting
officer must ask the contractor to make restitution to the employees or to
plans, funds, or programs for any type of fringe benefit listed in the wage
determination.

11. Contract Termination

(@) Construction Contracts. Whenever a contract is terminated for labor
standards violations, the contracting officer must send a report to the
Secretary of Labor and the Comptroller General. The report must give
the name and address of the violating contractor or subcontractor; the
name and address of the contractor or subcontractor which will
complete the work; and the contract number, dollar amount, and
description of work for the replacement contract.

(b) Lease Agreements. A lease agreement may be terminated and the
lessor, general contractor, or subcontractor declared ineligible under 29
CFR 5.6 for violating the Contract Work Hours and Safety Standards
Act. However, a lease agreement may not be terminated for failure to
pay prevailing wages.

12. Liquidated Damages. If the VP, P&M, finds that an assessment of liquidated
damages for failure to pay overtime wages is incorrect, or that the failure to
pay overtime wages was inadvertent, the VP may adjust the damages or
release the contractor, lessor, or subcontractor from liability when the amount
of damages is $100 or less. If the amount is over $100, the VP may
recommend adjustment or relief to the Secretary of Labor (see 29 CFR 5.8).
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1025 Walsh-Healey Public Contracts Act

10.2.5.a

10.2.5.b

10.2.5.c

10.2.5d

10.2.5.e

10.2.5.f

General. The Walsh-Healey Public Contracts Act (41 U.S.C. 35-45) requires that
certain contracts for the manufacture or furnishing of supplies must be with
manufacturers or regular dealers in the supplies manufactured or used in
performing the contract. The Act also establishes requirements pertaining to
minimum wages, maximum hours, child labor, convict labor, and safe and
sanitary working conditions.

Requirement. All contracts for supplies over $10,000 (except those exempt under
paragraph e below) must be with manufacturers or regular dealers, and must
incorporate the Walsh-Healey Public Contracts Act requirements by reference.
No contracting officer, contractor, or subcontractor may purchase quantities
amounting to less than $10,000 to avoid compliance with the Act.

1. If a contract for $10,000 or less is modified to exceed $10,000, the Act
applies.

2. If a contract that exceeds $10,000 is modified to $10,000 or less, the work
performed after the modification is subject to the Act if both parties agreed to
the modification.

3. The Act applies to indefinite delivery contracts and ordering agreements if
the aggregate amount of all orders is expected to exceed $10,000 during the
year following award. Indefinite delivery contracts and ordering agreements
not initially subject to the Act become subject to the Act if orders will exceed
$10,000 during any year after the first year. Applicability must therefore be
determined annually until the contracts or agreements become subject to the
act.

Solicitation Provision. All solicitations that will result in contracts subject to the Act
(see paragraph b above) must include Provision 10-2, Regular
Dealer/Manufacturer Representation.

Clause. All contracts subject to the Act (see paragraph b above) must include
Clause 10-8, Walsh-Healey Public Contracts Act.

Exemptions. The following purchases are exempt from the Walsh-Healey Public
Contracts Act:

1.  Noncompetitive purchases justified by unusual or compelling urgency (when
delay would seriously harm the Postal Service).

Perishables, including dairy, livestock, and nursery products.

3. Purchases of agricultural or farm products processed for first sale by the
original producers.

Definitions. The definitions below apply to terms in the Walsh-Healey Public
Contracts Act.

1. Manufacturer. A person who owns, operates, or maintains a factory or
establishment that produces on the premises the type of supplies described
in the contract specifications. An offeror qualifies as a manufacturer if it
shows before award that it is:

(@) An established manufacturer of the type of item being purchased; or

(b) New in the field but has arranged for all the space, equipment, and
personnel necessary to perform the contract. If a firm has written,
binding commitments for these before award, it may not be barred from
award merely because it has not yet done any manufacturing.
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Regular dealer. A person who owns, operates, or maintains a store,
warehouse, or other establishment in which supplies such as described by
the contract specifications are bought, kept in stock, and sold to the public in
the normal course of business. Exceptions are in (b) and (c) below.

(@) An offeror qualifies as a regular dealer if it shows before award that it

meets all of the following requirements:

(1) It has an establishment or leased or assigned space in which it
regularly keeps a stock of supplies in which it claims to be a dealer
(if the space is in a public warehouse, it must be maintained on a
continuing — not a demand — basis).

(2) The stock is a true inventory from which sales are made. This
requirement is not satisfied by a stock of samples or display items,
supplies left over from past orders, stock unrelated to the supplies
offered, or stock kept primarily for token compliance with the Act
from which few, if any, sales are made.

(3) The supplies stocked are the same type as those to be supplied
under the contract. To be the same type, the items must be either
identical or supplies for which dealers in the same line of business
would be an obvious source.

(4) Recurring sales are made regularly from the stock. They cannot be
an occasional exception to the usual business operations. The
proportion of sales from stock that will satisfy this requirement
depends on the nature of the business.

(5) Sales are made regularly in the usual course of business to the
public (not federal, state, or local government agencies). This
requirement is not satisfied if the contractor merely seeks to sell to
the public but has not yet made sales. If government agencies are
the sole purchasers, the offeror does not qualify as a regular dealer.
The number and amount of sales that must be made to the public
will vary with the amount of total sales and nature of the business.

(6) The business is an established and going concern. It is insufficient
to show that arrangements have been made to set up such a
business.

For certain products (lumber and lumber products, machine tools, hay,
grain, feed or straw, raw cotton, green coffee, petroleum, agriculture
liming materials, tea, and raw or unmanufactured cotton linters), there
are different definitions for “regular dealer.” The qualifications are in the
regulations of the Secretary of Labor (41 CFR 50-201.101(b)).

Coal dealers are exempt from the regular dealer requirements if they
meet the terms and conditions set by the Secretary of Labor in 41 CFR
50-201.604(a). If these terms and conditions are not met, coal dealers
must meet the requirements in subparagraph f.2 above.

Agents. A manufacturer or regular dealer may offer, negotiate, or contract through
an agent if the agency is disclosed and the agent acts and contracts in the name
of the principal (see 1.9.3).

Determining Eligibility of Offerors

1.

The initial responsibility for applying the eligibility requirements rests with the
contracting officer. The Department of Labor does not conduct preaward
investigations or make final determinations until the contracting officer has
determined eligibility or ineligibility.
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If the contracting officer has determined that an apparently successful offeror
is ineligible, the contracting officer must notify the offeror promptly in writing,
informing the offeror:

(@) Of the reason for the determination;

(b) That to protest, the offeror may submit evidence of eligibility to the
contracting officer; and

(c) That if, after reviewing the evidence submitted by the offeror, the
contracting officer has not changed position, the protest, together with all
pertinent material, will be forwarded to the Administrator, Wage and
Hour Division, Department of Labor, for a final determination.

If an offeror’s protest is forwarded to the Department of Labor for eligibility
review, the contracting officer must comply with i.2(c) through (f) below.

10.2.5.i  Protests

1.

If an apparently successful offeror protests the contracting officer’s
determination of ineligibility in response to the notification given (see
subparagraph h.2 above), and if the contracting officer does not change
position after reviewing the evidence submitted by the protester, the
contracting officer must forward the protest to the Administrator, Wage and
Hour Division, for a final determination.

When an offeror challenges the eligibility of the apparently successful offeror
before award:

(@) The contracting officer must notify the protester promptly in writing that:

(1) The protester may submit evidence concerning the ineligibility to the
contracting officer; and

(2) After reviewing the evidence, the contracting officer will make a
decision and, if unfavorable to the protester, forward the protest,
along with all pertinent material, to the Administrator, Wage and
Hour Division, for a final determination.

(b) The contracting officer must notify the apparently successful offeror
promptly in writing that the offeror’s eligibility under the Walsh-Healey
Public Contracts Act has been challenged and that:

(1) The offeror may submit evidence concerning the matter to the
contracting officer; and

(2) After reviewing the evidence, the contracting officer will make a
decision and, if unfavorable to the protester, forward the protest,
along with all pertinent material, to the Administrator, Wage and
Hour Division, for a final determination.

(c) The contracting officer must notify offerors that might become eligible for
award, when an award is to be withheld under (d) below, and ask them
to extend their proposal acceptance period if necessary.

(d) If the contracting officer forwards a case to the Department of Labor for
eligibility review, award must be withheld until the contracting officer
receives a final determination from the Department of Labor or the
contracting officer determines that award must be made because:

(1) The supplies are urgently required;

(2) Delivery or performance will be unduly delayed by failure to make
the award promptly; or

(3) A prompt award will be advantageous to the Postal Service.
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(e) If the contracting officer decides to proceed with award after forwarding
a case to the Department of Labor, the contracting officer must notify the
protester and any other concerned parties in writing.

(f) If an award is made under (d) above, the contracting officer must explain
in the contract file the need for making an award before receiving the
Department of Labor’s determination.

3. Protests received after award must be forwarded to the Department of Labor
if the contract has not been completed. The contracting officer must notify
the protester that this has been done. If the contract has been completed,
the protester must be notified that no action will be taken on the protest.

Other Responsibilities. When a contract subject to the Act is awarded, the
contracting officer, under the regulations or instructions issued by the Secretary
of Labor must:

1. Give the contractor a Department of Labor combination letter and poster
(WH Publication 1313) explaining the Walsh-Healey Public Contracts Act;
and

2. Report any violation of the representations or stipulations required by the
Walsh-Healey Public Contracts Act to the Secretary of Labor through the
Inspection Service.

Exceptions to Required Stipulations. The Secretary of Labor may allow
exceptions to the requirement that the representations and stipulations of the Act
be included in contracts. The contracting officer must submit requests for
exceptions to the Administrator, Wage and Hour Division, Department of Labor,
through the Manager, Policies, Planning, and Diversity.

1026 Fair Labor Standards Act of 1938

10.2.6.a

10.2.6.b

General. The Fair Labor Standards Act (29 U.S.C. 201-219) provides for
minimum wages and maximum workhours and a Wage and Hour Division in the
Department of Labor to interpret and enforce the Act (including investigating and
inspecting General contractors). It also prohibits oppressive child labor. The Act
applies to all employees (with some exceptions) engaged in interstate or foreign
commerce, the production of supplies for such commerce, or any closely related
process or occupation essential to such production.

Inquiries About the Act. Contractors or their employees who inquire concerning
the applicability or interpretation of the Act must be advised that rulings on it fall
under the jurisdiction of the Department of Labor and must be referred to the
Regional Administrator, Wage and Hour Division, Department of Labor.

1027 Equal Employment Opportunity

10.2.7.a

Publication 41, TL-8, July 12, 1995

General

1. Executive Order (EO) 11246 prohibits any discrimination in employment by
government contractors and subcontractors based on race, color, religion,
sex, or national origin. The Executive Order sets forth a clause for inclusion
in all nonexempt government contracts and subcontracts (Clause 10-9,
Equal Opportunity).

2. The Secretary of Labor is responsible for issuing regulations implementing
EO 11246. These regulations are in 41 CFR 60. The Secretary has
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delegated to the Director, Office of Federal Contract Compliance Programs
(OFCCP), the authority and responsibility to carry out the program.

No contract (or contract modification involving new procurement) may be
entered into, and no subcontract approved, with a contractor or
subcontractor found ineligible by the Director, OFCCP, for reasons of
noncompliance with EO 11246.

Contracting officers and contractors may not contract for supplies and
services in a way designed to avoid the requirements of EO 11246.

Contractor disputes related to compliance with EO 11246 must be handled
according to the regulations of the Secretary of Labor (see 41 CFR 60-1.1).

10.2.7.b  Exempt Contracts

1.

Transactions of $10,000 or Less

(@) Contracts and subcontracts of $10,000 or less are exempt from the
requirements of EO 11246 and Clause 10-9, Equal Opportunity, unless
the aggregate amount of all contracts or subcontracts awarded to the
contractor or subcontractor in any 12-month period will exceed $10,000.
(However, government bills of lading, contracts with depositories of
Postal Service funds, and contracts with financial institutions that are
issuing and paying agents for U.S. savings bonds and savings notes are
not exempt regardless of amount).

(b) Indefinite delivery contracts and ordering agreements are exempt only
when the amount to be ordered in any year under the contract will not
exceed $10,000. The contracting officer must determine this at the time
of award for the first year, and annually for each succeeding year.
Whenever a single order exceeds $10,000, Clause 10-9, Equal
Opportunity, applies. Once clause 10-9 applies, it continues in effect for
the duration of the contract or ordering agreement, regardless of the
amounts ordered or expected to be ordered.

Contracts with State or Local Governments. If a contract is with a state or
local government, the agencies, instrumentalities, or subdivision that are not
involved in the contract work do not fall under the requirements of EO 11246.

Contracts with Certain Educational Institutions. It is not a violation of EO
11246 for an educational institution to employ members of a particular
religion if the institution is owned, supported, controlled, or managed (in
whole or substantial part) by a religious group, or if the curriculum
propagates a particular religion.

Work On or Near Indian Reservations. It is not a violation of EO 11246 for a
contractor to announce publicly a preference for employment of American
Indians living on or near an Indian reservation. “Near” includes the area
within which a person could commute daily. Contractors extending such a
preference must not, however, discriminate among Indians on the basis of
religion, sex, or tribe. Using such a preference does not exclude a contractor
from complying with the Executive Order.

Contracts Exempted by the VP. The responsible VP may determine that a
contract is essential and must be awarded without complying with one or
more of the requirements of EO 11246 in the interest of the Postal Service.

Contracts Exempted by the Director, OFCCP.

(@) The Director, OFCCP, may exempt the Postal Service from having to
include one or more of the requirements of EO 11246 in any contract
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when required by special circumstances in the national interest. The
Director may also exempt groups or categories of contracts when it is
not feasible to act upon each request individually or when group
exemptions are more convenient.

(b) The Director, OFCCP, may exempt any facilities of a contractor that are
totally separate and distinct from work related to the contract when the
exemption will not interfere with the effectiveness of EO 11246.

(c) Contracting officers may request exemptions by submitting a justification
to the Director, OFCCP, through the responsible VP.

(d) The Director, OFCCP, may withdraw an exemption for a specific contract
or group of contracts. Such withdrawal does not apply to contracts
awarded before withdrawal, or to competitive contracts when the
withdrawal is made less than ten days before the date set for receipt of
proposals.

10.2.7.c  Preaward Compliance Reviews

1. Before awarding any contract of $1,000,000 or more (excluding construction
contracts and contracts exempt under paragraph b above), the contracting
officer must request the appropriate OFCCP regional office to conduct a
compliance review of the contractor’s employment practices, and those of all
known first-tier subcontractors with subcontracts of $1,000,000 or more,
except when a compliance review has been conducted within 12 months
before award). This requirement applies to a modification of an existing
contract that increases its value to $1,000,000 or more, a contract
modification adding new procurement of $1,000,000 or more, a letter
contract, and an indefinite delivery contract or ordering agreement under
which orders are expected to aggregate $1,000,000 or more.

2. The contracting officer must include the following information in the preaward
request: name and address of prospective contractor or subcontractor;
telephone number; anticipated award date; information about previous
government contracts or subcontracts held; place of performance; and the
estimated dollar amount of the contract or subcontract. Whenever possible,
preaward review requests must be submitted at least 30 days before the
anticipated award date. Oral requests must be confirmed in writing.

3. Ifthe OFCCP has not made a final preaward determination within 30 days
from submission of the request, the contracting officer must withhold award
of the contract for an additional 15 days, or until clearance is received,
whichever occurs first. If the additional 15 days expire, and the OFCCP has
neither found the contractor to be in compliance nor made a final written
determination declaring the contractor ineligible for reasons of
noncompliance, the award may be made. The contracting officer must notify
the OFCCP regional office of the award.

4. These procedures do not apply when the responsible VP finds that the
procedures would delay an urgent or critical award or delay an award
beyond the time specified for acceptance of a proposal. In such cases, the
contracting officer must inform the Director, OFCCP, requesting a postaward
review.

10.2.7.d  Affirmative Action Programs

1. Nonconstruction. Except for contracts exempt under paragraph b above,
each nonconstruction prime contractor and each subcontractor with 50 or
more employees and (a) a contract or subcontract of $50,000 or more or (b)
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10.2.7.e

10.2.7.f

10.2.7.9

10.2.7.h

government bills of lading that in any 12-month period, total, or can
reasonably be expected to total, $50,000 or more, is required to develop a
written affirmative action program for each of its establishments (see 41 CFR
60-1.40).

2. Construction

(@) Except for contracts exempt under paragraph b above, construction
contractors are required to meet affirmative action requirements that
apply to covered geographical areas or projects, and the applicable
requirements of 41 CFR 60-1 and 60-4.

(b) A contracting officer contemplating a construction project over $10,000
within a geographic area not known to be covered by specific affirmative
action goals must request the most current information from the OFCCP
regional office before issuing the solicitation.

(c) Contracting officers must give written notice to the OFCCP regional
office within ten days after award of a contract subject to these
requirements.

Poster. The contracting officer must supply appropriate quantities of Poster
OFCCP-1420, Equal Opportunity is the Law, to contractors subject to EO 11246.
The poster is available from the General Services Administration and contains
text in both English and Spanish. The stock number is 7690-00-926-8988.

Inquiries

1. Inquiries from contractors regarding status of compliance with EO 11246, or
rights to appeal any of the enforcement actions in paragraph h below, must
be referred to the OFCCP regional office.

2. Inquiries from labor unions regarding revision of a collective compliance with
EO 11246 must be referred to the OFCCP regional office, and the
complainant must be notified of the referral in writing. The complainant’s
name, the nature of the complaint, or the fact that the complaint was
received may be disclosed only to the OFCCP.

Complaints. Any complaint received by a contracting officer concerning
compliance with EO 11246 must be referred to the OFCCP regional office, and
the complainant must be notified of the referral in writing. The complainant’s
name, the nature of the complaint, or the fact that the complaint was received
may be disclosed only to the OFCCP.

Enforcement. At the written direction of the Director, OFCCP, one or more of the
following actions, as well as administrative sanctions and penalties, may be
exercised against contractors found to be in violation of EO 11246, the
regulations of the Secretary of Labor, or the applicable contract clauses:

1. Publication of the names of the contractors or their unions.

2. Cancellation, termination, or suspension of the contractor’s contracts or
portion thereof.

3. Debarment from future contracts, or extensions or modifications of existing
contracts, until the contractor has established and carried out personnel and
employment policies in compliance with EO 11246 and the regulations of the
Secretary of Labor.

4. Referral by the Director, OFCCP, of any matter arising under EO 11246 to
the Department of Justice or to the Equal Employment Opportunity
Commission (EEOQC) for the institution of appropriate civil or criminal
proceedings.
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Solicitation Provisions. Except when contracts will be exempt from EO 11246
under paragraph b above, solicitations must include the following provisions:

1.

Other Than Construction
(a) Provision 10-3, Certification of Nonsegregated Facilities.

(b) Provision 10-4, Equal Opportunity Affirmative Action Program, when
proposals of $50,000 or more are anticipated from offerors having 50 or
more employees.

(c) Provision 10-5, Preaward Equal Opportunity Compliance Review, when
the amount of the contract is expected to be $1,000,000 or more.

Construction
(a) Provision 10-3, Certification of Nonsegregated Facilities.

(b) Provision 10-6, Notice of Requirement for Equal Opportunity Affirmative
Action.

Clauses. Contracts not exempt from EO 11246 under paragraph b above must
include the following clauses:

1.
2.

Clause 10-9, Equal Opportunity.

Clause 10-10, Affirmative Action Compliance Requirements for Construction,
in contracts for construction.

Clause 10-11, Equal Opportunity Preaward Clearance of Subcontracts, in
contracts over $1,000,000.

1028 Workshops for People who are Blind or Severely
Disabled

See section 3.1.3.

1029 Blind Persons’ Priority for Food Vending Services

People who are blind and licensed under the provisions of the
Randolph-Sheppard Act (20 U.S.C. 107 et seq.) or by a state agency must
be given priority for the operation of food vending services in Postal Service
buildings. See 32 CFR 601 and the relevant handbook.

10210 Service Contract Act

General. The Service Contract Act of 1965 (Public Law 89-286, 41 U.S.C. 351 et
seq.) applies to any contract whose principal purpose is to provide services to be
performed by service employees.

10.2.10.a
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1.

Employees working under a service contract must be paid no less than the
minimum wage specified by the Fair Labor Standards Act of 1938, as
amended (29 U.S.C. 201 et seq.).

Service contracts over $2,500 must contain the clauses required by
paragraph e below concerning minimum wages, including fringe benefits;
safe and sanitary working conditions; and employee notification of the
compensation required under the Act.

Many types of services are covered by the Act, which attempts to cover
contract workers who do not fall under the Davis-Bacon Act for construction
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5.

and the Walsh-Healey Public Contracts Act for supplies. 29 CFR 4, Subpart
C, and CFR 4.101 provide examples of coverage. The Act does not cover
executive, administrative, or professional personnel. If services are only
incidental to the performance of a contract, the Act does not apply.

The Act also applies to subcontracts under covered contracts, and prime
contractors must include the Service Contract Act provisions in subcontracts
for services. Except where indicated, the terms “contract” and “contractor”
include “subcontracts” and “subcontractors” in this part 10.2.10.

The Secretary of Labor administers and enforces the Service Contract Act.

10.2.10.b  Exemptions

1.

2.

The following contracts are exempt from the Service Contract Act, subject to
subparagraph b.2 below:

@

(b)

(©)

(d)

(e)

®
@
(h)

@

Any contract for construction, alteration, or repair, including painting and
decorating.

Any work covered by the Walsh-Healey Public Contracts Act (see
10.2.5).

Any contract for transporting freight or personnel by ship, plane, bus,
truck, express, railway line, or oil or gas pipeline when published tariff
rates are in effect or rates are covered by section 10721 of the Interstate
Commerce Act.

Any service contract with a radio, telephone, telegraph, or cable
company subject to the Communications Act of 1934.

Any contract for public utility services, including electric light and power,
water, steam, and gas.

Any employment contract with individuals for direct services.
Any contract that is principally for contract postal units.

Contracts with common carriers for mail transportation by rail, air
(except air-taxi routes), bus, or ocean vessel on regularly scheduled
runs over established routes, when mail accounts for a small portion of
the revenue.

Contracts for mail service with an individual owner/operator, when it is
not believed that the contractor will hire service employees under the
contract except for short vacations or unexpected contingencies or
emergencies.

Contracts principally for the maintenance, calibration, or repair of:

(1) Automated data processing equipment (including office information
and word processing equipment);

(2) Scientific and medical equipment involving sophisticated
technology; or

(3) Office or business machines not included under (1) above, when
the services are performed by the manufacturer or supplier.

The exemptions in subparagraph b.1 above apply only when the contractor
certifies that:

@

(b)

The equipment is commercially available, used regularly outside the
government, and normally sold or traded by the contractor to the public
in substantial quantities;

Prices are established catalog or market prices; and
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(c) Wages and fringe benefits paid under the contract are the same as the
contractor pays employees servicing the same equipment for
commercial customers.

Clauses

1.

Contracts Over $2,500. Clause 10-12, Service Contract Act, must be
included in every contract for services covered by the Act that is over $2,500
or is modified to exceed $2,500. This includes indefinite-delivery contracts
and ordering agreements when orders are expected to aggregate more than
$2,500.

Contracts of $2,500 or Less. Every contract of $2,500 or less for services
covered by the Act must include Clause 10-13, Service Contract Act — Short
Form.

Multiyear Service Contracts and Service Contracts with Renewal Options.
Except for mail transportation contracts, multiyear service contracts and
service contracts with options to renew that include clause 10-12 or clause
10-13 must also include Clause 10-14, Fair Labor Standards Act and Service
Contract Act — Price Adjustment.

Notice of Intent to Make a Service Contract

1.

The contracting officer must file a notice of intent to make a service contract
with the Wage and Hour Division, Employment Standards Administration,
Department of Labor, for any contract over $2,500 covered by the Act.
Standard Form 98, Notice of Intention to Make a Service Contract, must be
used. The notice must be accompanied by Standard Form 98a or a
statement indicating the numbers and classes of service employees
expected to perform the contract, or a statement that the number will not
exceed five.

Whenever possible, notice of intent must be filed at least 60 days (30 days
for unanticipated requirements) before a competitive solicitation is issued,
noncompetitive negotiations begin, an option is exercised, a contract is
extended, or the anniversary date of a multiyear contract. If it is not possible
to file a notice before the 30-day limit, it must be filed as soon as possible,
with an explanation of why it was not filed on time.

If the contract will be for substantially the same services as are being
furnished at the same location by an incumbent contractor whose contract
the proposed contract will succeed, and the wages and fringe benefits of the
service employees are determined by a collective bargaining agreement, the
agreement must be filed with the Standard Form 98, along with any related
documents specifying wages and fringe benefits that will apply to the
contract. If the contracting officer believes that the collective bargaining
agreement was not the result of “arm’s-length” negotiations, a statement of
the facts leading the contracting officer to that conclusion must accompany
the agreement and the Office of Special Wage Standards must be advised if
the wages and fringe benefits vary substantially from those for similar
services.

Minimum Wage Determinations

1.

If more than five service employees will be involved in performing work
covered by the Service Contract Act, the contract may not be awarded
without a Department of Labor determination of applicable minimum wages
and fringe benefits, unless the determination will be incorporated in the
contract after award.
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The required determination will normally be issued by the Wage and Hour
Division, Employment Standards Administration, in response to the notice of
intent filed under paragraph d above, in sufficient time to be included as an
attachment to the solicitation.

If the place of performance is unknown when the solicitation is issued, a
wage determination need not be included in the original solicitation. Instead,
when proposals are received, a notice of intent must be filed in accordance
with paragraph d above showing each location where the contract might be
performed, so that a wage determination may be made for each. The wage
determination that applies to the successful offeror must be included in the
contract. If the Department of Labor finds this impracticable, the Department
may issue a composite wage determination.

The contracting officer must contact the Wage and Hour Division to find out
whether a wage determination is still current when a solicitation or
negotiation has been delayed for more than 60 days from the anticipated
date of award stated on the Standard Form 98 submitted. Any wage
determination received in response must replace the earlier wage
determination.

When a notice of intent has been filed but the wage determination has not
been received in time for attachment to the solicitation, the solicitation must
state that the wage determination will be issued as an amendment to the
solicitation or incorporated into the contract at the time of award.

Any revision of a wage determination received less than ten days before
proposals are due is not effective unless there is enough time to notify
offerors. If the contract action involves noncompetitive procedures, exercise
of an option or extension of a contract, any revision of a wage determination
received after award is not effective if performance begins within 30 days
after award; otherwise, any revision received at least ten days before
performance begins is effective.

If circumstances require that a contract be awarded before a wage
determination is obtained, the contract must include Clause 10-12, Service
Contract Act, and provide for equitable adjustment of the contract terms
when the wage determination is incorporated, effective from the date of
issuance unless another effective date is specified in the determination. The
notice of intent, if not already filed, must be filed promptly and explain the
need for immediate award.

The Wage and Hour Division may require that a wage determination be
applied to a contract retroactively, if the contract is subject to the Service
Contract Act and more than five service employees are involved in
performing the work. If the contracting officer questions the applicability of
the Act to the contract, the contracting officer must forward the matter for
resolution to assigned counsel. If it is determined that the Service Contract
Act is not applicable to the contract, the contracting officer must advise the
Department of Labor of the basis for this determination. No further action is
needed unless the Secretary of Labor determines that the contract is subject
to the Act.

If a wage determination does not contain all the classifications and rates
requested in the notice of intent, those classifications for which no
determinations were received must be deleted from the attachment
incorporating the wage determination. When omitted classifications or
classifications not previously contemplated are found necessary after award,
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10.2.10.f

10.2.10.g

10.2.10.h

10.2.10.i

Publication 41, TL-8, July 12, 1995

they must be incorporated following the procedures in Clause 10-12, Service
Contract Act.

Notice of Award. Upon the award of the contract of $10,000 or more that includes
Clause 10-12, Service Contract Act (or upon issuing the first order under an
indefinite delivery contract or ordering agreement containing that clause), the
contracting officer must send an original and one copy of Standard Form 99,
Notice of Award of Contract, to:

ATTENTION OFFICE OF SPECIAL WAGE STANDARDS

DEPARTMENT OF LABOR

WASHINGTON DC 20210-0001
Department of Labor Poster. At the time of award, the contracting officer must
supply the contractor with WH Publication 1313, a Department of Labor
combination letter and poster explaining the Service Contract Act.

Inquiries Concerning the Act. Contractors or their employees with questions
about the applicability of the Service Contract Act must be referred to:
DEPUTY ASSISTANT SECRETARY
EMPLOYMENT STANDARDS ADMINISTRATION

DEPARTMENT OF LABOR
WASHINGTON DC 20210-0001

Questions concerning safety or health must be referred to:

DIRECTOR
BUREAU OF LABOR STANDARDS
EMPLOYMENT STANDARDS ADMINISTRATION
DEPARTMENT OF LABOR
WASHINGTON DC 20210-0001
Questions may also be directed to any regional office of the Employment

Standards Administration.

Withholding Contract Payments and Contract Termination
1. Withholding

(@) A violation of the stipulations of Clause 10-12, Service Contract Act, or
Clause 10-13, Service Contract Act — Short Form, makes the
responsible party liable for the sum of any deductions, rebates, refunds,
or underpayments due employees. At the written request of a District
Director (or above) of the Department of Labor, as much of the accrued
payment due on the contract (or any other contract between the
contractor and the Postal Service that has not been assigned) must be
withheld as is necessary to pay the employees. Withheld sums must be
kept in an escrow fund. Any compensation that the Postal Service or the
Wage and Hour Division has found to be due must be paid directly from
the withheld payments.

(b) If the withheld payments are insufficient to reimburse the underpaid
employees, this fact must be reported to the General Accounting Office
(for possible setoff), the Wage and Hour Division of the Department of
Labor, and the Department of Justice. The United States may bring an
action to recover the remaining amount. Any sums recovered must be
held in the escrow fund and paid, on order of the Secretary of Labor,
directly to the underpaid employees.

2. Termination. Any violation of Clause 10-12, Service Contract Act, or Clause

10-13, Service Contract Act — Short Form, may be cause to terminate the
contractor’s right to continue the work. If the contract is terminated, the
Postal Service may enter into other contracts or arrangements to complete
the work, charging any additional costs to the contractor.
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10.2.10,]

List of Violators. The Comptroller General sends a list of the names of people or

firms in violation of the Service Contract Act to all government agencies. Unless

the Secretary of Labor recommends otherwise, Postal Service contracts may not
be awarded to any violator on the list (or to any firm, corporation, partnership, or

association in which such violator has a substantial interest) for three years from
the date the list was published.

10211 Employment of the Handicapped

10.2.11.a

10.2.11.b

10.2.11.c

10.2.11.d

10.2.11.e

10.2.11.f

Policy. It is Postal Service policy to comply with the Rehabilitation Act of 1973 (29
U.S.C. 702 et seq.), Executive Order 11758 of January 15, 1974, and the
implementing regulations of the Secretary of Labor (41 CFR 60-741). The Act
requires contractors to take affirmative action to employ and advance qualified
individuals without discrimination as to their physical or mental handicaps.

Applicability
1. General. With the exceptions below, every contract for supplies or services

(including construction and transportation services) over $2,500 must include
Clause 10-15, Affirmative Action for Handicapped Workers.

(@) Contracts with State and Local Government. The requirements of
Clause 10-15 do not apply to any agency, instrumentality, or subdivision
of the state or local government that does not participate in work under
the contract.

(b) Exemption. The VP, Purchasing and Materials, may exempt any
contractor or subcontractor (or any group or category of contractor or
subcontractor) from any provisions of Clause 10-15 in the Postal
Service’s interest.

(c) Request for Exemption. The contracting officer must submit a
justification for any proposed exemption to the VP, Purchasing and
Materials.

Department of Labor Notices. Under Clause 10-15, the contracting officer must
supply the contractor with Department of Labor notices that state the contractor’s
obligations and handicapped individuals’ rights under the Employment of the
Handicapped program. These notices may be obtained from:

OFFICE OF INFORMATION

EMPLOYMENT STANDARDS ADMINISTRATION

DEPARTMENT OF LABOR

WASHINGTON DC 20210-0001
Collective Bargaining Agreements. When performance under Clause 10-15
requires revision of a collective bargaining agreement, the unions that are parties
to such agreements must be advised that the Department of Labor will give them
appropriate opportunity to express their views. Neither the contracting officer nor
any representative of the contracting officer may discuss with representatives of
the contractor or of labor any aspects of the collective bargaining agreements.

Complaints. The contracting officer must forward any complaint concerning the
Act through channels to the VP, Purchasing and Materials. No investigation or
attempt to resolve the complaint may be made without specific instructions from
the VP, Purchasing and Materials.

Department of Labor Sanctions. When Policies, Planning, and Diversity is notified
that the Department of Labor has imposed sanctions on a contractor (such as
withholding progress payments, terminating or suspending the contract, or
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debarring the contractor) for violation of Clause 10-15, the contracting officer
must put the sanctions into effect as soon as possible.

10212 Veterans

10.2.12.a  Requirement. The Vietnam Era Veterans Readjustment Assistance Act of 1972
(38 U.S.C. 2012), Executive Order 11701 of January 23, 1973, and the
implementing regulations of the Secretary of Labor (41 CFR 60-250) require
contractors to take affirmative action to employ veterans of the Vietnam era
without discrimination based on their disability, and to list all employment
openings with appropriate local employment services.

10.2.12.b  Applicability

1. General. Except as provided in subparagraph b.2 below, every contract for
supplies or services (including utility, construction, and transportation
services) or for the use of real or personal property (including lease
arrangements) in the amount of $10,000 or more must include Clause 10-16,
Affirmative Action for Disabled Veterans and Veterans of the Vietnam Era.
No contracting officer, contractor, or subcontractor may purchase quantities
of supplies or services in less-than-normal quantities to avoid application of
Clause 10-16.

2. Exceptions

(@) Contracts with State and Local Governments. Clause 10-16 does not
apply to any agency, instrumentality, or subdivision of a state or local
Government that does not participate in work under the contract.

(b) Exemption. The Postmaster General (with the concurrence of the
Director, Office of Federal Contract Compliance Program (OFCCP),
Department of Labor) may exempt any contract or category of contracts
from any part of Clause 10-16 in the national interest.

3. Request for Exemption. The contracting officer must submit a detailed
justification for any proposed exemption to the VP, Purchasing and Materials,
for submission through channels to the Postmaster General and the Director,
OFCCP.

10.2.12.c  Department of Labor Notices. The contracting officer must furnish the contractor
appropriate notices for posting when such notices are prescribed by the Director,
OFCCP.

10.2.12.d Complaints. The contracting officer must forward any complaint concerning the
Act through channels to the VP, Purchasing and Materials. No investigation or
attempt to resolve the complaint may be made without specific instructions from
the VP, Purchasing and Materials.

10.2.12.e  Department of Labor Sanctions. When Policies, Planning, and Diversity is notified
that the Department of Labor has imposed sanctions on a contractor (such as
withholding progress payments, terminating or suspending the contract, or
debarring the contractor) for violation of Clause 10-16, the contracting officer
must put the sanctions into effect as soon as possible.
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SEcTioN 3 Buy AMERICAN PoLicy

1031 Policy

Postal Service policy is to give preference to domestic-source products and
materials in purchasing supplies and services, in accordance with the
provisions of this manual, which are based on the Buy American Act (41
U.S.C. 10a-d). With respect to individual procurements or procurement
categories, the Postmaster General may adopt more stringent standards for
domestic manufacture when required in the interest of the Postal Service.

1032 Supplies

10.3.2.a

10.3.2.b

10.3.2.c

Applicability. The procedures in this part apply to all purchase of supplies, or
services that involve the furnishing of supplies. Deviations may be authorized by
the VP, Purchasing and Materials.

Definitions

1.

End products. Articles, materials, and supplies to be purchased for Postal
Service use.

Components. Articles, materials, and supplies directly incorporated in end
products.

Domestic-source end product. An unmanufactured end product mined or
produced in the United States or an end product manufactured in the United
States, if the cost of its components mined, produced, or manufactured in the
United States exceeds 50 percent of the cost of all its components. The cost
of components includes transportation costs to the place of incorporation into
the end product and, in the case of components of foreign origin, duty
(whether or not a duty-free entry certificate is issued). For procurements in
excess of $25,000, components of Canadian origin are treated as domestic.
The articles and materials listed in 10.3.4 are considered to have been
mined, produced, or manufactured in the United States, regardless of their
source in fact.

Foreign end product. An end product other than a domestic-source end
product.

Domestic proposal. A proposed price for a domestic-source end product,
including transportation to destination.

Foreign proposal. A proposed price for a foreign end product, including
transportation to destination and duty (whether or not a duty-free entry
certificate is issued).

Requirement. Only domestic-source end products may be purchased, except
when the VP, Purchasing and Materials, determines that:

1.

The articles, materials, or supplies are of a class or kind not mined,
produced, or manufactured in the United States in sufficient and reasonably
available commercial quantities of satisfactory quality (see 10.3.4); or

Purchase of domestic-source end product would be inconsistent with the
interest of the Postal Service, or that its cost would be unreasonable, as
when the price comparison procedures described in paragraph e below
result in the purchase of a foreign end product.
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10.3.2.d

10.3.2.e

10.3.2.f

10.3.2.9

Proposal Evaluation

1. Ifaward is to be based solely on price and price-related factor, the
procedures of paragraph e below are used for price comparison.

2. If factors other than price will have a significant weight in proposal
evaluation, domestic-source end products should receive a preference in the
case of closely ranked proposals, unless there are more important
discriminators, but no price differential should be applied.

Price Comparison. Each foreign price proposal must be adjusted for purposes of
evaluation by adding to the foreign proposal (inclusive of duty) a factor of six
percent of that proposal. If a tie results between a foreign proposal and a
domestic proposal, the domestic proposal must be selected for award. When
more than one line item is involved, the six percent evaluation factor is applied on
an item-by-item basis, except that the factor may be applied to any group of items
that the solicitation specifies will be awarded as a group.

Solicitation Provision. Solicitations must include Provision 10-7, Buy American
Certificate — Supplies.

Clause. Contracts must include Clause 10-17, Preference for Domestic Supplies.

1033 Construction Materials

10.3.3.a

10.3.3.b

10.3.3.c
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Applicability. The procedures in this part apply to all construction contracts.
Deviations may be authorized by the VP, P&M.

Definitions

1. Components. Articles, materials, and supplies incorporated directly into
construction materials.

2. Construction materials. Articles, materials, and supplies brought to the
construction site for incorporation into the building or work.

3. Domestic construction material. This means (a) an unmanufactured
construction material mined or produced in the United States, or (b) a
construction material manufactured in the United States, if the cost of its
components mined, produced, or manufactured in the United States exceeds
50 percent of the cost of all its components. The cost of each component
includes transportation costs to the place of incorporation into the
construction material and any applicable duty (whether or not a duty-free
entry certificate is issued). Components of foreign origin of the same class or
kind as those listed in 10.3.4 are treated as domestic.

4. Foreign construction material. A construction material other than a domestic
construction material.

Requirement. Only domestic construction materials may be used in construction,
except:

1. When the contracting officer determines that use of a particular domestic
construction material would be impracticable, or that its cost would be
unreasonable, under guidelines established by the VP, P&M, in the relevant
handbook; or

2. When the VP, P&M, determines that a construction material is not mined,
produced, or manufactured in the United States in sufficient and reasonably
available commercial quantities of satisfactory quality (see 10.3.4).
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10.3.3.d

10.3.3.e

Solicitation Provision. Solicitations must include Provision 10-8, Buy American
Certificate — Construction Materials.

Clause. Contracts must include Clause 10-18, Preference for Domestic
Construction Materials.

1034 List of Excepted Articles and Materials

The VP, Purchasing and Materials, has determined that the articles and
materials listed below are not mined, produced, or manufactured in the
United States in sufficient and reasonably available commercial quantities of
satisfactory quality, or that it would be inconsistent with the interest of the
Postal Service to apply the Buy American policy to these articles and
materials. When incorporated into end products or construction materials
manufactured in the United States, these items may be regarded as
components of domestic origin for the purpose of determining the origin of
the manufactured end products or construction materials:

Acetylene, black
Asbestos, amosite

Books/pamphlets;/newspapers/magazines/periodicals: printed briefs and films
not printed in the United States and for which domestic editions are not
available

Cadmium, ores and flue dust

Calcium cyanamide

Chrome ore or chromite

Cobalt, in cathodes, rondelles, or other primary forms

Cork, wood or bark and waste

Cover glass, microscope slide

Diamonds, industrial, stones

Emetine, bulk

Ergot, crude

Fibers of the following types: agave, coir, jute, and palmyra

Graphite, natural

Hand sewing needles

Hyoscine, bulk

Leather, sheepskin, hair type

Mica

Nickel, primary, in ingots, pigs, shot, cathodes, or similar form; nickel oxide and
nickel salts

Nitroguanidine (also known as picrite)

Petroleum, crude oil, finished products, and unfinished oils (see petroleum
definitions in paragraph a—c below)

Platinum and platinum group metals refined, as sponge, powder, ingots, or cast
bars

Pyrethrum flowers
Quartz crystals
Quebracho

Radium salts

Rosettes

Rubber, crude and latex
Rutile
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Wire glass

Woods of the following species: angelique, balsa, ekki, greenheart, lignum vitae,
mahogany, and teak

10.3.4.a  Crude oil. Crude petroleum as produced at the wellhead and liquids (under
atmospheric conditions) recovered from mixtures of hydrocarbons that existed in
a vaporous phase in a reservoir and are not natural gas products.

10.3.4.b  Finished products. Any one or more of the following petroleum oils, or a mixture
or combination of them to be used without further processing except blending by
mechanical means:

1. Liquefied gases — hydrocarbon gases recovered from natural gas or
produced from petroleum refining and kept under pressure to maintain a
liquid state at ambient temperatures.

2. Gasoline — a refined petroleum distillate that, by its composition, is suitable
for use as a carburetant in internal combustion engines.

Jet fuel — a refined petroleum distillate used to fuel jet propulsion engines.

Naphtha — a refined petroleum distillate falling within a distillation range
overlapping the higher gasolines and lower kerosenes.

5. Fuel oil — a liquid or liquefiable petroleum product burned for lighting or for
the generation of heat or power and derived directly or indirectly from crude
oil, such as kerosene, range oil, distillate fuel oils, gas oil, diesel fuel, topped
crude oil, and residues.

6. Lubricating oil — a refined petroleum distillate or specially treated petroleum
residue used to lessen friction between surfaces.

7. Residual fuel oil — a topped crude oil or viscous residuum that, as obtained in
refining or after blending with other fuel oil, meets or is the equivalent of
Military Specifications Mil-F-859.

8. Asphalt — a solid or semisolid cementitious material that gradually liquefies
when heated, in which the predominating constituents are bitumens, and that
is obtained in refining crude oil.

9. Natural gas products — liquids (under atmospheric conditions), including
natural gasoline, that are recovered by a process of absorption, adsorption,
compression, refrigeration, cycling, or a combination of such processes, from
mixtures of hydrocarbons that existed in a vaporous phase in a reservoir and
that, when recovered and without processing in a refinery, otherwise fall
within any of the definitions of products contained in b.2 through b.5 above.

10.3.4.c  Unfinished oils. One or more of the petroleum oils listed in paragraph b above, or
a mixture or combination of such ails, to be further processed other than by
blending by mechanical means.

SEcCTiION 4 CLEAN AIR AcT AND CLEAN WATER ACT

1041 General

The Clean Air Act (42 U.S.C. 7401 et seq.) and the Clean Water Act (33
U.S.C. 1251 et seq.) prohibit any federal agency from contracting with a party
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that will use a facility that does not meet the standards of those statutes and
their implementing regulations. Executive Order 11738, September 10, 1973,
makes these statutes applicable to the Postal Service.

1042 Requirements

10.4.2.a  The Environmental Protection Agency (EPA) maintains a list of violating facilities.
Contractors submitting proposal for contracts expected to exceed $100,000 must
certify that the facilities to be used are not on the EPA List of Violating Facilities.

10.4.2.b  Provision 10-9, Clean Air and Water Certification, must be included in solicitations
for contracts expected to exceed $100,000. Contracts over $100,000 must
contain Clause 10-19, Clean Air and Water.

SECTiION 5 DRUG-FREE WORKPLACE

1051 General

10.5.1.a Policy. The Postal Service voluntarily adopts the intent and purpose of the
Drug-Free Workplace Act of 1988 (Public Law 100-690). Postal Service
contracts must require contractors to take affirmative steps to maintain drug-free
workplaces. Contractors’ failure to do so may result in the imposition of
appropriate sanctions.

10.5.1.b  Definitions

1. Controlled substance. Those substances identified in schedules | through V,
section 202 of the Controlled Substances Act (21 U.S.C. 812), and as further
defined in 21 CFR sections 1308.11 through 1308.15.

2. Conviction. A finding of guilt (including a finding based on a plea of guilty or a
plea of nolo contendere) by any judicial body charged with the responsibility
to determine violations of criminal drug statutes.

3. Criminal drug statute. A federal or nonfederal criminal statute involving drug
abuse.

4. Drug abuse. The unlawful manufacture, distribution, dispensing, possession,
or use of a controlled substance.

5. Employee. Any person directly engaged in the performance of work under a
Postal Service contract.

6. Individual. A contractor with no employees other than himself or herself.

7. Workplace. Any site where work is being done in connection with a Postal
Service contract.

1052  Applicability

The Postal Service’s drug-free workplace requirements apply to all Postal
Service contracts with individuals without regard to dollar amount, and to all
other Postal Service contracts over $50,000.
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1053 EXxceptions

Those contracts to be performed completely outside of the United States, its
territories, and its possessions are exempt from this policy.

1054 Requirements

Clause 10-20, Drug-Free Workplace, must be included in all applicable
solicitations and contracts.

1055 Sanctions

A contractors’ failure to comply with the requirements of the Clause 10-20,
Drug-Free Workplace, may be grounds for any or all of the following
sanctions:

10.5.5.a Suspension of Payments. After determining in writing that adequate evidence
exists to show that a contractor has failed to comply with the requirements of the
Clause 10-20, Drug-Free Workplace, the contracting officer may suspend
progress payments pending a determination that the contractor is again in
compliance (see 6.4.5).

10.5.5.b  Termination, Suspension and Debarment. The contracting officer may terminate
the contract for default (see 6.9.3) and recommend suspension or debarment
(see 3.3.2) when the contractor fails to make a good faith effort to provide a
drug-free workplace, as evidenced by a large number of employee convictions for
drug abuse violations in the workplace.
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