Pr ot est of ) Date: August 6, 1987
)
RI C MARI NKOVI CH )
)
Solicitation No. 900-46-87 ) P.S. Protest No. 87-63
DECI SI ON

Ri ¢ Marinkovich has protested the Los Angel es
Transportati on Managenent Service Center's (TMSC) issuance
of Solicitation No. 900-46-87 and the award of a contract
t hereunder for energency highway transportation service on
a route fromLos Angeles Wrl dway Postal Center to Palm
Springs, CA

M. Marinkovich was the incunbent contractor for the route
under a contract which expired on June 30 (Hi ghway
Contract Route (HCR) No. 90021). M. Marinkovich contends
t hat he negotiated and entered into a renewal contract for
HCR No. 90021 for a term comencing July 1, and that the
enmergency solicitation violates his rights under that
renewal contract. M. Marinkovich also contends that the
enmergency solicitation was issued, and the award made,

wi t hout proper authority. The contracting officer

mai ntains that the contract with M. Marinkovich was not
renewed and that the energency solici- tation and award
were properly authorized.

We glean the followng facts fromthe protest and
contracting officer's report. In April, 1987, the TMSC
opened negoti -

ations with M. Marinkovich for a renewal contract for HCR
No. 90021.% On April 29 the TMSC received M.

L Renewal of highway transportation contracts with the

i ncumbent contractor or subcontractor by mutual agreenment is
aut hori zed by 39 U.S. Code ? 5005(b)(2) and Post al
Contracting Manual (PCM 19-310.
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Mari nkovich's witten offer to renew the contract at an
annual rate of $270,904.91. On May 8 the contracting
officer wote M. Marinkovich rejecting his offer as
excessive in price and nmaking a counteroffer to renew at
an annual rate of $245,309.25. The counteroffer was
conveyed in the foll ow ng paragraph:

Encl osed find conpleted form 7468-A refl ecting
an offer to you. |If you agree to our offer of
$245, 309.25 to renew, please sign, date and
return form 7468- A.

The letter required that a replx_to t he counteroffer be
received not later than May 11. On May 11 a tel ephone
conversati on took place between M. Marinkovich and Alvin
Dai gre, a transportation specialist at the TMSC. The
parties sharply disagree as to the substance of that

di scussion. M. Marinkovich asserts that in the course of
t he conversation he stated his acceptance of the
contracting officer's renewal contract offer.%* The
contracting officer states that M. Marinkovich inforned
M. Daigre during the conversation that he did not wish to
renew the contract.

On either May 13 (contracting officer's report) or May 16
(initial protest) the protester net with M. Daigre
(initial protest) or M. Ois Davis, supervisor of
transportation (contracting officer's report and
protester's reply comments) in connection with a request
to be relieved of several contracts other than HCR 90021.
On May 18 the contracting officer wwote M. Marinkovich
advising himwith reference to earlier correspondence in
February that service on HCR 90021 "continues to renmain
unsati sfactory."” Accordingly, the letter advises,
"renewal of HCR 90021 ... will not be offered."” The

2 The protester notes that May 8 was a Friday and May 11 was
the followi ng Monday. The protester asserts that the

May 8 letter was not received until the 11th, making it

i npossible for himto reply in witing by that date.

% M. Marinkovich's counsel represented during a bid protest
conference that several contractors in Southern California
have verified to himthat it is the TMSC s frequent practice
to enter into oral agreenents for contract renewals, with the
agreenent reduced to witing weeks later. The contracting

of ficer disputes this allegation.
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letter made reference to the contractual appeal rights
provided in General Provision 26 of M. Marinkovich's
contract. The contracting officer views this letter as
w t hdrawi ng his counteroffer of May 8.
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By letter dated May 22, M. Marinkovich appeal ed the

deci sion not to renew the contract. The appeal did not
rai se the issue of the contractor's acceptance of the
TMSC s May 8 counteroffer. On June 1 the General Manager,
Transportation Adm nistration and Procurenent Division,
deni ed the appeal, noting the unacceptability of service
on HCR 90021 as docu- nented by fifteen irregularities

bet ween March 3 and May 20.

On June 18 the TMSC issued energency Solicitation 900-46-
87 for service between Worl dway and Pal m Springs.% The
contracting officer advises that he obtained the oral
approval of the next higher |evel contracting officer,
required by PCM 19-902(c) for the issuance of an energency
solicitation in this instance, during a neeting with the
af orenenti oned General Manager and his i medi ate superi or
the Director, Ofice of Transportation and International
Services, on June 17.

This protest was filed on June 23, raising the issue of

t he previous agreenent on the terns of the renewal
contract. On July 14, while the protest was pending, the
contracting officer awarded an energency contract under
the solicitation to Clem Trans, Inc. 1|In a subsequent
subm ssion, the protester argues that the award vi ol ated
PCM 2-407.8 g.1.,%

4 Al though the solicitation which appears in the file shows a
date of May 29, the contracting officer advises in response to
a telephonic inquiry that May 29 was the date of the
solicitation's preparation, not its issuance. Simlarly,

al though the contracting officer's report asserts that the
solicitation was issued on June 19, we were subsequently

advi sed that the 18th is the correct date.

% The subparagraph provides, in pertinent part:

Where a protest has been filed with either the
contracting officer or the General Counsel
before contract award, award must not be nmde
until the matter has been resol ved, unless the

cogni zant Assi stant Postnmaster General, in the
case of USPS Headquarters procurenents, or the
cogni zant Regi onal Postnmaster General, in the

case of all other procurenents, after
consulting with assigned Postal Service counsel
determ nes that the Postal Service wll be
seriously injured, financially or otherw se, by
del aying award until the protest has been

resol ved, and that the award should be nade

wi t hout awaiting the decision.
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because the approval required by that section was not
obt ai ned.

The contracting officer has provided a copy of his witten
request for higher-level authorization to award the

enmer gency contract which request bears the rubber-stanped
and signed approval of the Regional Counsel, Wstern

Regi on, dated June 29. The authority of the Regi onal
Counsel to act on behalf of the Regi onal Postnmaster

CGeneral in this regard is not established in the record.

The gravanen of M. Marinkovich's protest is that the
procurenment of the enmergency contract to replace M.

Mari nkovi ch's expired contract for HCR No. 90021 is in
derogation of his rights under a renewal contract for the
route, the existence of which M. Marinkovich clains and
the contracting officer denies. The claimis thus one for
breach of contract. Such a claimarising out of a
contract is subject to the procedures set out in the
Contract Disputes Act of 1978 and the contractual

provi sions, such as the Clainms and Di sputes cl ause,

i npl enmenting the Act. Conplaints resol vable under those
procedures are not anenable to resolution under the bid
protest procedures of PCM 2-407.8. Hunter L. Todd, d/b/a
Courier Express Mail & Package Delivery Service, P.S.
Protest No. 86-30, May 28, 1986; Jack Yanks Construction
Co., P.S. Protest No. 75-56, August 13, 1975;

J&J Mi nt enance, Conp. Gen. Dec. B-208966, 82-2 CPD ? 313,
Oct ober 6, 1982. Accordingly, we nust dism ss this aspect
of the protest for want of jurisdiction.

The all egation that the energency solicitation was issued
wi t hout next higher |evel contracting authority approval
is without nerit. The contracting officer has advised

t hat he obtained such approval orally, and the protester
does not contest that assertion. Rather, the protester's
position is that the approval has to be docunented in
writing. PCM 19-902(c) does not require that such
approval be in witing, and, in any event, the protester
has not established that the regulation creates any rights
i n prospective offerors. The regulation is nerely for the
protection or guidance of the Postal Service. The
protester cannot be heard to conplain that it was not

foll owed. Bank Street College of Education

-- Request for Reconsideration, Conp. Gen. Dec. B-
213209. 2, Cctober 23, 1984, 84-2 CPD ? 445. \hile it
shoul d be obvious that witten docunentation of such
approvals is preferable, we cannot conclude that they are

. continued)
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required, or that the protester was harned by the om ssion
here.

The circunstances of the award of the contract while the
protest was pending are nore troubling, but we concl ude

t hat
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no om ssion which may have occurred provides a basis for
substantive relief.

The decisions of this office have often noted the extent
to which the existence of an awarded contract limts or
prevents the availability of a renmedy in instances in
which protests are found to have nerit. See, e.q.
Menorex Corporation, P.S. Protest No. 83-78, January 16,
1984; Kisco Conpany, Inc., P.S. Protests Nos. 83-58 and
83- 60, Decenber 19,

1983; Rentco Division, Fruehauf Rental Equipnent, Inc.,
P.S. Protest No. 75-74, Decenber 19, 1975. W understand
PCM 2-407.8 g.1. to recognize this fact, and as intended
tolimt the nunber of bid protests received before award
in which relief will be thwarted by contract award. Since
the protester is an obvious beneficiary of this provision
in this regard, he has standing to raise the violation of
this provision.

In this case, however, there is no basis to conclude that
any violation has affected the protester's interests.
First, we have concluded that we are w thout jurisdiction
to respond to the protest, so no relief is due. Second,

t here has been no plausible showng that the failure to
obtain the Regional Postnmaster General's concurrence here
occasi oned a contract award which otherw se woul d not have
occurred. |t appears that the Postal Service had a
continuing need for the mail transportation services

previ ously provided under the Marinkovich contract, and a
strong likelihood that the test of serious injury would be
met. Third, the enmergency contract awarded here, unlike
the majority of postal contracts, could quickly be

term nated by the Postal Service w thout any obligation to
the contractor for convenience term nation costs or an
indemmity. It thus provided a nmuch nore limted

i npedi nent to protest relief than nost other contracts,
once awarded, woul d provide.

The protest is dism ssed.

WIlliamJ. Jones

Associ ate General Counsel

Office of Contracts and Property
Law
[ Conpared to original 3/8/93 WJ]



